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STATEMENT OF ISSUE PRESENTED 


Did the trial court err as a matter of law by in- 


correctly applying the standards under which a landlord's 


motion for pretrial protective relief is to be considered? 


This case has previously been before this 


Court on the following occasion: 


Petition for Allowance Of Appeal, granted, 
Order and Opinion of November 13, 1970 (Robinson; 


Fahy & Robb, JJ.) 
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STATEMENT OF THE CASE 


Appellant, Jeanie Blanks, has resided as a tenant at 


Apartment 31, 1621 Twelfth Street, N.W., since June 1968. 


(R-4 & 72). Appellee, Roland A. Fowler, trading as J. Edward 


Fowler & Son, was at the time of the hearing appealed from 
the rental agent for the owner of this apartment building, 
Mrs.Goldie Goldberg. (R-9). Fowler brought a suit for 
possession against Miss Blanks alleging nonpayment of her 
$72.50 monthly rent since November 5, 1969. Fowler v. Blanks, 
LT 112498-69. Miss Blanks answered that suit by demanding a 
jury trial and asserting that her landlord's violations of 
the District of Columbia Housing Regulations precluded her 
recovery of this amount. Subsequent to the filing of this 
suit, but before its trial date could be reached, Fowler 
served Miss Blanks with a thirty-day notice to quit. Upon 
expiration of that notice, Miss Blanks was again sued for 
possession. Fowler v. Blanks, LT 51879-70. Miss Blanks 
defended this second suit by asserting that the notice to 
quit was served upon her in retaliation for her reliance in 
the first suit upon housing code violations. 

Prior to the trial in these cases, Fowler moved for 


a pretrial protective order pursuant to Bell v. Tsintolas 
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Realty Co., ___‘U.S. App. D.C. __, 430 F.2d 474 (1970). 
After an evidentiary hearing on this motion in July 1970, 
General Sessions Judge Sorrell ordered Miss Blanks to pay 
$50.00 monthly into the Registry of the Court until trial. 


(R-75). 


The trial judge found that $652.50 unpaid rent had 


accrued up until the hearing date. (R-72). Noting that there — 
was no evidence of any threatened loss of the property to 
Mrs. Goldberg, the court found that the "monthly obligations 
of the landlord do not seem to be overbearing or overwhelming 
under the circumstances bance there is no mortgage on the 
property." (R-74). For the same reason he found no threat 
of foreclosure. | 

Regarding the condition of Miss Blanks' premises, 
the trial judge found that in January 1970 various deficiencies 
had existed in the premises. Some were still ee epeired at 
the time of the July 1970 hearing; some had been corrected. 
(R-73). Of those unrepaired and still in existence eaaKoe a 
"substantial" nature, the court found."a heat and water deficiency, 
and a large [40 inches by 40 inches] hole in the wall." (R-73). 
The judge noted that no attempt to correct these deficiencies 


had even been made, and because the hearing was held in the 
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summer, "we don’t know about the heat." (R-75). The court 
also found that a number of smaller cracks and holes in the 
wall were currently existing, but classified them as in- 
substantial. ae In conclusion, the judge found that 


the landlord had not “done much to meet her burden of warrant- 


ing and maintaining a good and livable place within the 


letandands . - . of the housing code." (R-74 & 75). Further- 
more, he found Miss Blanks to be a "neat and orderly" house- 
keeper. (R-73). 

The court did acknowledge that under Bell pretrial 
payments can only be prospective, and he estimated that in 
"only a matter of perhaps three months" the trial will take 
place. The court went on to note, however, that "there is 
some burden on the tenant to explain why they don't pay 
some rent... ." (R-75). Accordingly, the judge ruled that 
Miss Blanks "ought to do something by way of giving some 
security to the landlady here." (R-75). He therefore ordered 
Miss Blanks to make $50.00 monthly payments to the court 
registry, envisioning a trial in three months to eventually 
accumulate a $150.00 fund in pretrial payments. (R-76). 


1/ The judge nevertheless noted that people are often injured 
by falling plaster. (R-75). 
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Disagreeing with the trial court's order requiring 
her to pay more than two-thirds of her rent into court 
pending trial, Miss Blanks appentes that decision to the 
District of Columbia Court of Appeals (DCCA). Even though this 
appeal had been taken, the trial judge shortly thereafter 
entered a judgment for plaintiff for possession due to Miss 
Blanks' failure to deposit the $50.00 Pogreats into court. 


Without rendering a written opinion, the DCCA 


refused to stay the effect of the prepayment order and denied 


Miss Blanks' motion for summary reversal. The appeal to this 


Court followed. 


eon 


SUMMARY OF ARGUMENT 


Appellant contends that the trial court misapplied 


in several respects the proper legal standards in ruling 


upon appellee's motion for a pretrial protective order. For 
the most part, appellant accepts the trial court's findings 
of fact regarding the various relevant criteria that must 

be considered in determining whether to grant this relief. 
But these findings were erroneously utilized by the trial 
court, and this error led to an improper order granting 
relief. 

Appellant argues that the trial court's findings 
regarding appellee's financial need for protective relief 
compelled a ruling that appellee had failed to establish 
its threshold burden, which was a necessary precondition for 
the granting of this remedy. Appellant next argues that, 
even if this strong burden were met by appellee, protective 
relief should have been denied because of the weakness of 
appeliee's case on the merits. Appellee also asserts that tne 


trial court's final ruling was improper because in certain 


respects he placed burdens of proof upon appellant. 
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Finally, even if the trial court's decision on the protective 
order which it issued were correct, it erred as a matter of 


law by taking the extreme action of entering a judgment for 


possession against appellant as she attempted to test the 


validity of the order by appeal. 

Because of these various legal ost appellant 
requests this Court to reverse the trial court and the 
DCCA and order the trial court to vacate the judgment for 
possession and enter an order denying the motion for pro- 


tective relief. 
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ARGUMENT 


I. The Bell Decision And Its Implementation 
In The District Of Columbia 
This Court's recent opinion in Bell v. Isintolas 
Realty Co., supra, stands as the primary guideline for the 
decision in this case. Bell prefaced its standards regarding 


pretrial landlord and tenant protective orders by emphasizing 


that such orders represent "a noticeable break with the 


ordinary processes of civil litigation, in which, as a 
general rule, the plaintiff has no advance assurance of the 
solvency of the defendant." 430 F.2d at 479. This general 
rule has even more impact in light of the fact that a 
landlord's suit for possession rarely seeks a money judg- 
ment. Id. at 477-78. But recognizing the possibility of 
financial harm to a landlord whose tenant maintains 
possession of the disputed property, the Court cut out a 
narrow exception to the general rule: It held prepayment 
not to be favored, but nevertheless permissible "in limited 
circumstances." Id. at 479. A prepayment order may then "only 
issue when the landlord has demonstrated an obvious need for 


such protection." Id. at 483-84. 
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Bell instituted a number of Beer ede: cern coer 
which appellant concedes were met in the instant case. The 
order appealed from resulted only after the landlord's written 
motion and after notice and a full hearing on that motion. 

See id. at 479. The transcript shows that the trial judge 
permitted oral testimony and cross-examination and generally 
gave each side an opportunity to develop the evidence supporting 
its position. He also thoughtfully articulated his factual 
findings and the grounds for his ruling -- which make under- 
standing his decision much easier for the parties and, as 


needed in this case, an appellate court. The trial judge 


also limited the prepayment order to future payments falling 


due after the entry of the order. See id. at 479 & 483. In 


this case, the judge ordered the payments to be deposited 
into the court's registry, as required by Bell, rather than 


directly to the landlord. See id. at 479; Cooks v. Fowler, 


D.C. Cir. No. 24,546, Slip op. at 13-14 n.39 (Nov. 13, 1970). 
And finally, the judge recognized that, if some payment is to 
be ordered, it need not be the full rental amount. See 430 


F.2d at 484. With these aspects of the trial court's rulire, 
2/ | 
appellant has no complaint. 


2/ She appears however to be in a fortunate minority in this 
respect. See text infra accompanying notes 4 to 8. 
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But the trial court's attitude toward certain of 
Bell's other teachings leaves a great deal of room for quarrel. 
Bell insisted that a precondition to the issuance of a pro- 


tective order was the landlord's demonstration of "an obvious 


need for such protection.” Id. at 484. If that need is met, 


the trial judge must still balance that need against the 
Strength of the tenant's defenses on the merits. Id. And then, 
if the landlord's need outweighs the Strength of the tenant's 
defenses, the court must select a proper payment amount, which 
would be proportioned according to the degree of housing code 
violations suffered by the tenant and the landlord's actual 
expenses on the property. 

The general guidelines in Bell reach for a fair and 
reasonable balance when applied on a case-by-case basis 
Unfortunately, experience has shown that the clear rules of 
Bell, on the one hand, and the way these rules have been 
interpreted and applied, on the other, have little in common. 
Bell spoke of the protective order as being a disfavored 
device to be implemented "only in limited circumstances." 
Nevertheless, court records reveal that it has become the 


practice of the trial court to routinely grant such orders. 
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"Limited circumstances" has been stretched to include nearly 
every case. Whereas Bell saw the issuance of a protective 


order as an exceptional occasion, in practice the few refusals 


! 
of the trial court to grant this relief have become the 


unusual occurrences. 


In the four recent months from June 1, 1970 to 


September 30, 1970, approximately 181 answers and jury 


demands were filed in individual suits for possession in 

Z/ 
the Landlord and Tenant Branch. In 57 of these cases, the 
plaintiff-landlord moved for a pretrial PEOESTESYC order. 


In 33 of these 57 cases, the motion was ruled upon by the 
5/ : 
trial court. Of the 33 motions ruled upon by the court, 


3/ This figure excludes about 205 suits brought by the National 
Capital Housing Authority and 101 suits brought by the Cafritz 
Company, all in large scale rent strike situations, These 
suits were consolidated into three separate cases. Protective 
orders were sought by the landlord in all, but have been ex- 
cluded from the above figures because they are not representative 
of individual instances of judicial determinations. 

The relatively small percentage of landlords who were 
seeking protective orders from June to September 1970, seems 
to reflect the novelty of the possibility. Prior to Bell, 
it was generally not accepted that landlords could gain this 
relief; hence few motions were brought. 


4/ In nine additional cases protective orders were entered 
by consent of the parties. 


5/ Of the 24 motions which were filed but not ruled upon 

during this period, ten were dismissed as moot; eight were 
withdrawn by the plaintiff; and six were not yet ripe for 

hearing. 
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30 were granted -- a 91% victory rate for the plaintiff- 


landlord. Nineteen of these 30 protective orders required 
6/ 
that past as well as future rental payments be made. Only 


5 of the 30 required less than the payment of the tenant's 


full rental amount. 

One shocking aspect of these figures is that they 
not only show a clear ignorance of the heavy burden which 
Bell places upon the landlord who seeks pretrial protective 
relief, but the 91% victory rate for the landlord indicates 
that not even a neutral test is being applied. If anything, 
this one-sided figure reflects near irrebuttable presumption 
that the order will be granted unless a sympathetic judge en- 

counters an extreme sae 


Aside from this erroneous predilection, other 


clashes with Bell can be seen. Of the 30 orders granted, 


6/ All but three of these orders were made after this 
Court's opinion in Bell v. Tsintolas Realty Co., supra, 
which was issued on June 18, 1970, and which clearly 
prohibited orders requiring the payment of back rent. 
See 430 F.2d at 479 & 483. 


7/ The fact that nearly one-quarter of all instances of 
prepayment (9 out of 39) were consented to by the defendant 
indicates the feeling of inevitability of the outcome. 
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63% violated Bell by requiring the payment of back rental 


amounts. Of those granting the landlord relief, only 16- 

67% deemed payment of less than the full rental amount to be 
necessary. The raw statistics available from court records 

are not sufficient to indicate what other Bell requixements 

have been ignored. But the hostile attitude reflected by 

the statistics which are available would indicate that the 

trial court no doubt consistently deviates from Bell in numerous 
other ways. : 

This picture of the trial court's approach in 
implementing Bell makes clear the need for explicit standards, 
as much as possible, which cannot be construed away or ignored. 
Without these restrictions, the defendant's right to be free 


3 8/ 
of pretrial attachment will be an illusion. 


8/ Compare the widespread use of preventive detention under 
the Bail Reform Act of 1966 and the role of United States v 
Leathers, 134 U.S. App. D.C. 38, 412 F.2d 169 (1969). 
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THE TRIAL COURT ERRED BY NOT 
REQUIRING APPELLEE TO ESTABLISH 
ITS THRESHOLD BURDEN 


Bell is clear in requiring that the landlord must, as 


a precondition to applying for a protective order, establish an 
obvious financial need for this protection. 


In making a determination of need, the 
trial court may properly consider the amount 
of rent alleged to be due, the number of months 
the landlord has not received even ° partial 
rental payment, the reasonableness of the rent 
for the premises, the amount of the landlord's 
monthly obligations for the premises, whether 
the tenant has been allowed to proceed in 
forma pauperis, and whether the landlord faces 
a substantial threat of foreclosure. 


430 F.2d at 484. Thus, if the landlord does not establish with 
these factors his prima facie case of a substantial need, other 
matters subsequently referred to in Bell, such as the strength of 
the tenant's defense, need not be addressed by the Court. 

The trial judge did take up individually each of the 
factors set forth in Bell. No proof was introduced as to one 
criterion: the "reasonableness of the rent for the premises." 
Accordingly, he made no finding in this regard, (Res). 

A second criterion--that Miss Blanks was proceeding 


in forma pauperis--was also noted by the trial judge. In actuality, 


9/7 The trial court's placing of the evidentiary burden regarding this 
factor upon the tenant was clearly erroneous. Comvare Record at 5 
with Bell v. Tsintolas, supra, 430 F.2d at 484. 
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it is difficult to see how this factor is truely relevant to this 
stage of the Bell proceeding. It should not be viewed as a factor 
which could support the landlord's need, perhaps implying that a 
poor person is a greater security risk than one not proceeding in 
forma pauperis. Not only would such an inference be incorrect and 
promote an invidious discrimination, but it would also discourage 
indigents from taking advantage of their right to proceed to 

court without the burden of court costs. This factor's greatest 
relevancy would seem to come after a decision to issue an order 
had been made and it was time for a determination of the size and 
frequency of the required payments, which would depend on the 
tenant's ability to pay limp sums, The need for this determination 


would seem to be premature at the stage when the landlord was still 


presenting his prima facie case. Only if he succeeded should this 


later become relevant. 

The trial court's determination that the landlord's 
financial obligations were not "overbearing" and that no fore- 
closure was threatened, along with his finding that $652.50 in 
alleged rent owing had accumulated, rounded out the various Rell 
findings regarding the landlord's need for protection, The court 
was presented with the evidence that Mrs. Goldberg's apartment 
building was subject to no mortgages (R-7) and that the fifteen- 


unit building produced a maximum of $13,050 yearly in rent, (R-20). 
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Because, according to appellee's estimate, the building was 
approximately one-third empty at the time of the hearing, this 

would have reduced the annual income to about $8,700. This figure 
is still far in excess of the amount of allegedly unpaid maintenance 
and repair bills facing the landlord: $3,300. In light of these 
figures, Miss Blank's allegedly unpaid rent of $652.50 should be of 
little influence. 

Appellant submits that appellee was required to establish, 
by a preponderance of the evidence, that it was suffering substantial 
financial losses in its overall rental business which could be 
significantly improved by requiring appellant to prepay money into 
court. This would have required appellee to introduce testimony 
as to Mrs. Goldberg's other rental properties which she owns. 
Because the trial judge at least seems to have acknowledged.that 
the landlord did not carry its heavy burden of esteblishing a 
substantial financial need, the outcome of the motion should have 
been clear at that point: it should have been denied en toto. 


His failure to so rule as a matter of law is reversible error. 


This error goes to his legal conclusions, not his fact findi~z, 


which appellant basicelly does not challenge on this state of the 


record. 
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III. Even If Appellee Established Its Need 


For Pretrial Protection, The Trial Court 
Should Have Denied This Relief Due To 


The Weakness Of Appellee's Case On 
The Merits 


Appellant primarily contends that her landlord failed 
to establish by a preponderance of the evidence its substantial 
financial need for a protective order and therefore the trial 


court should have denied this relief without the necessity of 


further inquiry. But even if the landlord were deemed to have 
met its threshold burden of establishing a significant need, 
the trial court would have had to deny relief due to the 
weakness of appellee's case on the merits. 

As a second step to the protective order inquiry, 
Bell directs: | 


Even if the landlord has adequately 
demonstrated his need for a protective 
order, the trial judge must compare that 
need with the apparent merits of the defense 
based on housing code violations. Relevant 
considerations would be whether the housing 
violations alleged are de minimis or :sub- 
stantial, whether the landlord has been 
notified of the existence of the defects and, 
if so, his response to that notice, and the 
date, if known, of the last repair or reno- 
vation relating to the alleged defect. 


430 F.2d at 484. This indicates that when the landlord sur- 


passes his threshold showing of financial need, he still 


cannot be granted the extraordinary relief sought unless the 
strength of his need outweighs the strength of the tenant's 
defense to the possessory action. Thus, even if the landlord 
is seen to be’ in the most dire economic straights, relief 
must be denied if the tenant appears likely to succeed with 
his defense. Although the trial judge's factual findings 
seem readily to find the balance tipped in Miss Blank's 
favor, the outcome of his ruling indicates another legal mis- 


calculation on this score. 


The trial court's observations on Mrs. Goldberg's 


financial need have already been noted. It was similarly 
explicit regarding its findings of the condition of Miss Blanks' 
home. The trial judge found "substantial" violations to exist 
in the form of a heat and water deficiency and a large hole 

in the wall. |The magnitude of these housing deficiencies 
appears ere to be the equal of those in Brown v. Southall 
Realty eee obstructed commode, a broken railing, and 


insufficient ceiling height in the basement--which were con- 


sidered sufficiently substantial to void a tenant's lease. 


10/ 237 A.2d 834 (1968), cert. denied, 393 U.S. 1018 (1969). 
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Furthermore, a large number of less substantial violations 
were found. These findings alone should have been sufficient 
to indicate a probability that Miss Blanks could fully defeat 


her landlord's suit based upon nonpayment. This ultimate 


outcome was even more bolstered by the trial judge's findings 


that the deficiencies had been in existence and known to the 
landlord for some time, but had been ignored and left in 
disrepair. The court's findings furthermore implied that 

Miss Blanks was free from any possible negligence in causing 
these defects. The trial court therefore again must have 
erred in applying its factual findings to the applicable legal 
standard. | 
The third Bell step would appear to consist of 
fixing the amount of rental payments to be made into court, 
assuming the landlord had successfully scaled the first 
two hurdles. In determining this amount, the Bell court 


indicated various factors that may be considered: the 


degree of disrepair of the tenant's premises, 430 F.2d at 


11/ 


484; the ability of the tenant to mect large monthly 


payments, id.; the actual financial income needed by the 
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1l/ The making of this estimate seems very much like the 
determination required by the trier of fact in a trial under 
Javins v. First National Realty Co., supra. In this latter 
instance it must be decided "what portion, if any or all," 

of the tenant's obligation to pay-is suspended by virtue of 
housing code violations. In the Javins trial, as well as the 
protective order hearing, there is a great deal of uncertainty 
as to how this amount is to be proven. Indeed, at least one 
judge has precluded any proof at all as beiliiy tvo speculative. 
See Cooks v. Fowler, D.C. Cir. No. 24,546, Slip op. at 12 n.37 
(Nov. 13, 1970). Where proof is allowed it is unclear whether 
lay testimony,’ expert testimony, or any testimony at all is 
required to adduce the diminished value of the premises. 

The proper measure of damages is also unclear. These 

serious uncertainties pose difficult problems of proof which 
threaten to make the Javins principles' applicability of 
limited value, both in a trial on the merits and a protective 
order hearing. 

It at least seems clear that a tenant's "damages" 
could not be the difference between the contract price (i.e., 
rent alleged due) and the rent which the substandard apart- 
ment would bring on the market. Because of the extreme c 
housing shortage in the District of Columbia, any run-down 
apartment has a substantial actual market rental value. 

This value is probably as high as the tenant's original 
rental amount. Setting the damage amount at the reasonable 
cost of repair would also have abvious deficiencies; this 
figure need not correspond with the inconvenience and danger 
suffered by the slum tenant. 

It would seem sufficient to satisfy Javins and Bell if the 
trier of fact based on its own every-day experience and co. ow 
sense, after considering all the evidence, including the nature 
and duration of code violations, and the testimony of 
tenants, the landlord, repairmen, and housing inspectors, 
was permitted to set its own amount of damages. Cf. Story 
Parchment Co. v. Paterson Co., 282 U.S. 555 (1931); Henkel v. 
Varner, 78 U.S. App. D.C. 197, 138 F.2d 934 (1943); Blanks 
v. Fowler, supra, slip op. at 6. 


landlord, id. at 485; the expenses of any ropa the tenant 
made to the premises, id. at 484; and the projected time lag 
before trial. | 

Appellant would suggest an additional factor: if 
the landlord's actions had shown a serious Momo for the 
District's housing laws--both in letter and in spirit-- 
equitable relief should be denied him SHEERS One who comes 


into court with unclean hands should not be embraced by the 
12 


court's protection. 


Appellant contends that, even if appellee arguably 


met its first two hurdles, it could in no way have justified its 
right to force her to yield possession of $50.00 a month and 
deposit it in court. Indeed, the trial court's findings seem 
to cast this landlord into the category of those who should be 


fully Gented any degree of equitable relief. 


12/ See, e.g., Precision Inst. Mfg. Co. v. mccuotive 
Maintenance Mach. Co., 324 U.S. 806 (1945); Brantley v. 


Skeens, 105 U.S. App. D.C. 246, 266 F.2d 447 (1959); Hunter v. 
Wheate, 53 App. D.C. 206, 289 F. 604 (1923); Combs v. . Snyder, 
101 F. Supp. 531 (1951), aff'd, 342 U.S. 939 eer 


IV. The Trial Court Erroneously Placed A 
Burden Of Proof Upon Appellant 


The trial court made several other legal errors. 
On at least two occasions in the proceeding, it sought to 
require an explanation from the tenant as to her ability to 
pay and her reasons for not voluntarily paying. (See R-66 
& 67). In his conclusions, the judge noted: "I would have 
liked to have heard [appellant] testify with regard to what I 
believe to be an important purpose of a protective order, can 
the tenant meet an obligation if and when the time comes." 
(R-74). The judge was "concerned about the lack of any 
evidence as to the tenant's ability to pay at any time." 


(R-74). Later the judge went even further and stated that 


there is "some burden on a tenant to explain why [she doesn't] 


pay some rent ...." (R-75). 

There are several simple reasons why these 
pronouncements constitute legal error. First, as noted above, 
Bell places a strong burden upon the landlord, not on the tenant, 
as the trial judge erroneously concluded. The tenant need not 
come forth to help the landlord prove its case. If ther. s 
some reason to doubt the tenant's ability to pay, it is the 


Landlord's burden to show it. 
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Second, a tenant is under no obligation to testi- 


fy at a Bell hearing. It seems perfectly normal that a 

tenant would choose not to appear at the hearing if she 

is confident that the landlord cannot carry 485 boy burden. 
Furthermore, the uncertainties of scheduling in the General 
Sessions court could readily force a tenant to lose two day's 
pay by missing work, or cause an inordinant aoe ae in finding 
Someone to look after the tenant's ieee ‘There 
additionally should be no adverse implications drawn from 

a tenant's absence. 

Third, the trial judge seems to have been let down 
by the tenant's unwillingness to voluntarily pay money into 
court pending appeal. (R-75). The short answer to this of 
course is that she has no legal obligation to pay money into 
court. 


There being no legal basis for the trial court's 


rulings in these regards, and because they were clearly of 


paramount importance in its decision, these errors are sub- 
stantial and require reversal. 


ee 


13/ The General Sessions court has no available day-care 
center which could facilitate court attendance. 
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V. The Trial Court Erred In Not Resorting To 
A Lesser Sanction For Noncompliance Than 


Granting Judgment For Possession 


It is well recognized that a court should not 


employ extreme sanctions where lesser ones would suffice. 
See, e.g., Societe Internationale v. Rogers, 357 U.S. 197 
(1958). The trial court employed the most extreme sanction 
against appellant when she sought to appeal its decision; 
it entered a judgment for possession against her. This not 
only threatened her with immediate eviction, it also forced 
her to submit to the full harm of the challenged order while 
appealing it. Indeed, on appeal, this court has apparently 
thrown out the Bell presumptions and imposed stricter conditions 
on Miss Blanks' appeal of the protective order issue merely 
because she is now at the post-judgment stage. See Blanks v- 
Fowler, D.C. Cir. No. 24,548, Slip op. at 5 & 6 (Nov. 13, 1970). 
To one compelled by her economic status and the housing market 
into living in wretched conditions, it is difficult to under-_ 
stand why more than two-thirds of her contract-of-adhesion- 
priced rent must be released into court. 

Rather than immediately resorting to the entry os 


judgment, the trial court could readily have expedited this 


landlord and tenant jury trial. This would give both parties 
an opportunity for a quick redress of their rights. Another 
alternative would have been to reconsider the originally 
imposed payment schedule and alter it so that a tenant who 
was willing, but unable, to comply with a prepayment could 
actually do so. Another alternative would have been to 
delay the effect of the ruling to enable time for an appeal. 
This would permit full vindication of a tenant who was 
wrongfully ordered to make payments. If the tenant were 
ultimately found to be obligated to payments, this time 
delay would permit him to arrange his finances so as to 

cope with the order. 

Other alternatives are surely available to the 
trial court. Because the entry of da gmaneeaenen cuts off 
the tenant's right to be heard on the merits--is such an 
extreme sanction, it should only be utilized in the rarest 
of cases, and then as a last resort. There is no indication 


that the present case falls within this unique category. 


Accordingly, the trial court erred in adopting this final 


disposition. 
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CONCLUS ION 


For the above reasons, the trial court erred in 
applying its findings of fact to the applicable legal 
standards governing appellee's request for pretrial protective 
relief. Because this reversable error is one of law and not 
of fact, this Court must explicitly reverse the trial court. 


That court, through the DCCA, must be ordered to vacate the 


judgment entered against appellant and to deny in full, but 


without prejudice if events change, appellee's request for 
pretrial relief. 
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